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COMMENTS

"I Want My MTV": Mandatory Access
to Premises Legislation and Pennsylvania
Senate Bill 524
I. Introduction
Gone are the days when the three major broadcast networks
rested secure in their command over the television industry. The ever
increasing number of subscribers demonstrates that cable television'
has become a contender in the race for television ratings and advertising revenues.' In Pennsylvania alone, over 2.1 million homes have
cable television service,' a situation that does not escape the notice of
ad agents, network CEOs and state legislators.
Cable television (CATV) offers an attractive and diverse selection of alternative entertainment, educational programming and public communication. Programming on a single day can range from
1. Cable television is defined as "a non-broadcast facility consisting of a set of transmission paths and associated signal generation, reception, amplification, and control equipment
designed and operated, or intended to be operated, for the generation, reception, amplification,
transmission, retransmission and distribution of audio, video, radio, data and other electronic
signals to subscribers." S. 524, 171st Gen. Assembly, 1987 Sess. (Printer's No. 577) § 501-B.
2. Cable television dates back to the 1950's when community antenna systems
(CATV) . . . provided better reception and carried more distant broadcast signals into the home. By the end of the decade there were roughly 640 cable systems serving approximately 650,000 subscribers. Six percent of the nation's
households were cable subscribers by 1969 and the numbers continued to grow
throughout the 1970's to more than 14 million subscribers - nearly 20% of
television households. In the mid-1970's, the technological developments of cable
systems and satellite systems spurred the expansion of cable systems. Cable companies began to offer nonbroadcast channels featuring movies, sporting events,
religious programs, and special shows for children.
Note, Preferred Communications Inc. v. City of Los Angeles: Impact of the First Amendment
on Access Rights of Cable Television Companies, 35 CATH. UL. REV. 851, 851 n.3 (1985)
(citing Besen & Crandall, The Deregulation of Cable Television, 44 LAW & CONTEMP.
PROaS. 77, 79-81 (1981).
3. Memorandum from Pennsylvania Senator M. Joseph Rocks to all Senators (Feb. 2,
1987) (copy available in Dickinson Law Review office).
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university-produced classroom instruction in archeology to R-rated
adult entertainment." One can choose between such extremes as Pat
Robertson's Christian Cable Network and the Playboy Channel.
For the homeowner, receiving the cable service of one's choice
involves little more than a telephone call to a franchised cable company to request installation. Individuals who reside in multi-unit
apartment complexes, however, often do not have a choice concerning the cable company to which they will subscribe." Very frequently
the landlord has already made that decision.

The typical mechanism for giving a single cable company access
to an apartment complex is an exclusive service agreement between

the landlord and a favored company.' In exchange for the exclusive
right of access to the complex, the cable company may pay a fee to
the landlord based on a percentage of the total subscription fees generated by the complex. 7 The cable industry in general, and these
types of exclusive service agreements in particular, have generated

much litigation."
In order to prevent overreaching landlords from charging unfairly for cable service or from exacting tribute from the cable supplier who would pass the cost on to the subscriber, many states have
enacted so-called "mandatory access to premises" legislation. 9 These
4. See, e.g., Cable Guide, October 1987, at A-6 to A-18.
5. It is not unusual for more than one cable company to be franchised in any one geographical area. The Cable Communications Act of 1984 (the Act) established a national policy of local, state and federal regulation of cable television. Although the Act relies on the
local franchising process as the primary means of cable television regulations, the Act defines
and limits the authority that a franchising entity may exercise through the franchising process.
Furthermore, the Act establishes franchising procedures that encourage the growth and development of cable systems. Cable Communications Act, 47 U.S.C. § 521-559 (Supp. III 1985).
See also H.R. Rep. No. 934, 98th Cong., 2nd Sess. 19, reprinted in 1984 U.S. CODE CONG. &
AD. NEWS 4655, 4656. For a discussion of cable television franchising, see Note, First Amendment: Awarding Exclusive Cable Franchises Through Auction Process Violates the First
Amendment Rights of Private Cable Companies, II U. DAYTON L. REV. 439 (1986).
6. See, e.g., Rollins Cablevue, Inc. v. Saienni Enterps., 633 F. Supp. 1315 (D. Del.
1986). Plaintiff, a cable company, sought to prevent the defendant, a competing cable company, from gaining access to the premises of a large apartment complex which Rollins had
been exclusively servicing for more than 16 years.
7. See, e.g., Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419, 423
(1982). Loretto, an apartment building owner, brought suit to challenge a New York state law
which required her to permit cable television equipment to be installed on her premises. Prior
to the enactment of the mandatory access to premises legislation, Loretto had been receiving
the standard rate of five percent of gross revenues that the cable company received in revenues
generated by her building tenants. The monies paid to Loretto by the cable company represented compensation for the "use" of her property.
8. The range of litigation includes actions brought for breach of contract, anti-trust,
trespass, price discrimination, first amendment right to receive and provide cable communication, tortious interference with business relations, fifth amendment violations for taking without just compensation, franchise violations, easement restrictions, estoppel, and theft of service.
9. Those states include: Connecticut, CONN. GEN. STAT. ANN. § 16-333a (West Supp.
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statutes typically provide that the owner of a multi-unit residential

complex must not infringe upon a tenant's access to cable service
and require that the property owner permit a cable company to install cables and equipment on the property. In order to survive con-

stitutional challenge, mandatory access to premises laws must entitle
the property owner to at least nominal compensation in exchange for
the placement of the cables and equipment upon the property, and

must provide for the possibility for higher compensation if the landlord objects to the statutory amount. 10
The validity of mandatory access to premises laws is increasingly controversial. Courts have found various formulations to be unconstitutional, only to have the legislature reenact a similar bill with
only minor modifications." Recently, Senate Bill 524, a form of
mandatory access to premises legislation, was introduced in the
Pennsylvania General Assembly." Currently, the Committee for Urban Affairs and Housing is studying it. This Comment will explore
the constitutionality of mandatory access to premises legislation
within the framework of the Pennsylvania Bill. It will discuss legislation which has been enacted in other states, will examine the
strengths and weaknesses of the proposed Pennsylvania statute, and
will offer observations on how the Bill might be enhanced so as to
survive a constitutional challenge.
1988); Delaware, DEL. CODE ANN. tit. 26 §§ 601-16 (Michie Supp. 1986); Illinois, ILL. REV.
ch. 24, para. 11-42-11.1 (West Supp. 1987); Kansas, KAN. STAT. ANN. § 58-2553[5]
(1983); Massachusetts, MAss. GEN. LAWS ANN. ch. 166A § 22 (West 1976); Minnesota,
MINN. STAT. ANN. § 238.22-23 (West Supp. 1988); New Jersey, N.J. STAT. ANN. § 48:5A-49
(West Supp. 1987); New York, N.Y. EXEC. LAW § 828 (McKinney 1982).
10. The New York statute which was the subject of Loretto is typical of such legislation
and provides that one dollar shall be the normal compensation to which a landlord is entitled
for the installation of cable equipment; however, the regulations also permit higher than nominal awards if a landlord makes a special showing to the state cable commission of greater
damages. Loretto, 458 U.S. at 424-25, 456 n.12. See infra notes 13-26.
11. Both Massachusetts and Illinois revised their mandatory access to premises legislation after they were successfully challenged in court. See infra note 41 and accompanying text.
The Illinois legislature revised the mandatory access to premises statute to provide for just
compensation. Similarly, the Massachusetts legislature revised its mandatory access to premises legislation after the United States District Court for Massachusetts determined it to be
unconstitutional in Greater Worcester Cablevision, Inc. v. Carabetta Enterps., Inc., Util. L.
Rep. (CCH) T 24,886 (D. Mass. Nov. 20, 1985). The court found that the statute, as written,
did not provide for just compensation. The specific provision found to be constitutionally defective by the trial court was addressed in the new law. The amendments provided that the landlord receive a one dollar payment for just compensation and also provided that the landlord
may establish a higher rate by requesting a hearing before the Massachusetts Cable Television
Commission. Unfortunately, the amended statute also was struck down recently because it
provided for a hearing before an administrative, not a judicial body. Id.
12. S. 524, 171st Gen. Assembly, 1987 Sess. (Printer's No. 577).
STAT.
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II. Loretto v. Teleprompter Fifth Amendment
Mandatory Access to Premises Legislation

Issues of

The starting point of any discussion of the constitutional issues
inherent in mandatory access to premises legislation is Loretto v.
Teleprompter Manhattan CATV Corp. 3 In Loretto, the United
States Supreme Court held that the New York state statute that
required a landlord to permit permanent installation of cable television equipment upon his property violated the fifth amendment to
the United States Constitution. 4
Teleprompter, a cable service company, had attached cables and
a small black box containing cable equipment to the exterior of a

four story apartment house which Loretto subsequently purchased."6
More than two years after her purchase of the building, Loretto
brought suit alleging that the placement of the cable equipment on
her building constituted an uncompensated trespass and condemnation of her building.16 Teleprompter countered that the New York
access to premises statute 7 authorized Teleprompter's use of
Loretto's property and was a valid exercise of the state's police
power.
13. 458 U.S. 419 (1982).
14. The fifth amendment to the United States Constitution provides in pertinent part:
"No person shall ... be deprived of life, liberty, or property, without due process of law; nor
shall private property be taken for public use without just compensation." U.S. CONST. amend.
V.
15. Loretto, 458 U.S. at 422.
16. Loretto v. Teleprompter Manhattan CATV Corp., 98 Misc.2d 944, 415 N.Y.S.2d
180 (N.Y. Sup. Ct. 1979).
17. N.Y. EXEC. LAW § 828 (McKinney 1982) provides in part:
1. No landlord shall
a. interfere with the installation of cable television facilities upon his
property or premises, except that a landlord may require:
i. that the installation of cable television facilities conform to
such reasonable conditions as are necessary to protect the safety,
functioning and appearance of the premises, and the convenience
and well-being of other tenants;
ii. that the cable television company or the tenant or a combination thereof bear the entire cost of the installation, operation or
removal of such facilities; and
iii. that the cable television company agree to indemnify the
landlord for any damage caused by the installation, operation or
removal of such facilities.
b. demand or accept payment from any tenant, in any form, in exchange for permitting cable television service on or within his property or
premises, or from any cable television company in exchange therefor in
excess of any amount which the commission shall, by regulation, determine to be reasonable; or
c. discriminate in rental charges, or otherwise, between tenants who
receive cable television service and those who do 'not.
N.Y. EXEC. LAW § 828(1) (McKinney 1982).
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The trial court agreed with this assessment of the statute and
granted Teleprompter's motion for summary judgment. In its opinion, the lower court reasoned that the minimal intrusion onto
Loretto's property was justified because a public good was achieved
in promoting the development of cable television as an increasingly
important communication medium. 18 The Appellate Division of the
New York Supreme Court affirmed the trial court's decision without
opinion. 19 On appeal, the state's highest court, the New York Court
of Appeals, upheld the decision, stating that the legislation in question was a reasonable and justifiable regulation of the landlord-tenant relationship. 0
The United States Supreme Court reversed the New York
Court of Appeals and held that the placing of the black box and
cables on the exterior of the building constituted a permanent physical occupation of Loretto's property. 2 This physical occupation, the
Court determined, was a per se "taking" of Loretto's property."2 The
Court did not address the issue of whether the New York statute
was a valid exercise of the state's police power. Such a finding of
validity, however, is a constitutional prerequisite to the upholding of
any such statute. 3
The Court did not strike the statute as unconstitutional, but it
did remand the matter to the New York Court of Appeals to determine the proper measure of just compensation." On remand, the
New York Court of Appeals determined that the statute reasonably
guaranteed payment of just compensation because the Act provided
that an aggrieved landlord who sought higher compensation than the
statutory amount could seek review from a state commission which
would determine appropriate compensation."
The New York statute, with minor revisions, remains in effect
as a valid access to premises law. Any proposed similar legislation
must meet the constitutional demands of the fifth amendment as illustrated by the Supreme Court's analysis in Loretto. To survive a
challenge of constitutionality under the fifth amendment, the legisla18. Loretto, 98 Misc.2d at 945, 415 N.Y.S.2d at 182.
19. Loretto v. Teleprompter Manhattan CATV Corp., 73 A.D.2d 849, 422 N.Y.S.2d
550 (1979).
20. Loretto v. Teleprompter Manhattan CATV Corp., 53 N.Y.2d 124, 143-44, 423
N.E.2d 320, 329, 440 N.Y.S.2d 843, 852 (1981).
21. Loretto, 458 U.S. at 427.
22. Id.
23. Id. at 424.
24. Id. at 442.
25. 58 N.Y.2d 143, 446 N.E.2d 428, 459 N.Y.S.2d 743 (N.Y. 1983).
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tion must, at a minimum, meet a two-prong test. First, the legislation must be a valid exercise of the state's police power. Second, if
the exercises of that power results in a taking, then the legislation

must provide for just compensation."
III. Senate Bill 524 lord and Tenant Act

An Amendment to the Pennsylvania Land-

Introduced into the Pennsylvania General Assembly in March
1987,27 Senate Bill 524 amends the Pennsylvania Landlord and Tenant Act ("Act")"8 and specifically extends the portion of the Act
entitled "Tenant's Rights."2 9 The "Tenant's Rights" section of the
Act was added in 1974 to prevent overreaching landlords from restricting what goods and services a tenant might receive.30 The

"Tenant's Rights" provision specifically prohibits a landlord from allowing certain favored individuals or enterprises access to the apartment complex while denying access to others, thereby dictating to
the tenants what goods and services they can receive. Senate Bill 524
would extend tenants' rights to include a right to receive the services
of the cable company of their choice."1

To ensure that tenants can obtain the cable television service of
26.

Loretto, 458 U.S. at 424. The United States Supreme Court wrote:
The [New York] Court of Appeals determined that § 828 serves the legitimate public purpose of "rapid development of and maximum penetration by
means of communication which has important educational and community aspects".... We have no reason to question that determination. It is a separate
question, however, whether an otherwise valid regulation so frustrates property
rights that compensation must be paid.
Id. at 425.
27. S. 524, 171st Gen. Assembly, 1987 Sess. (Printer's No. 577) § 501-B. This bill was
introduced by Senators Rocks, Kelley, Helfrick, Williams, Afflerbach, O'Pake, Rhodes, Salvatore, Andrezeski, Scanlon, Jones, Brightbill, Mellow and Greenleaf.
28. 68 PA. CONS. STAT. ANN. § 250.101-.602 (Purdon 1965 & Supp. 1987).
29. 68 PA. CONS. STAT. ANN. § 250.554 (Purdon 1965 & Supp. 1987).
30. The tenant shall have a right to invite to his apartment or dwelling unit such
employees, business visitors, tradesmen, deliverymen, suppliers of goods and services, and the like as he wishes so long as his obligations as a tenant under this
article are observed. The tenant also shall have right to invite to his apartment
or dwelling unit, for a reasonable period of time, such social guest, family or
visitors as he wishes so long as his obligations as a tenant under this article are
observed. These rights may not be waived by any provisions of a written rental
agreement and the landlord and/or owner may not charge any fee, service
charge or additional rent to the tenant for exercising his rights under this act.
It is the intent of this article to insure that the landlord may in no way restrict the
tenant's right to purchase goods, services and the like from a source of the tenant's choosing and as a consequence any provision in a written agreement attempting to limit this right shall be void and unenforceable in the courts of this
Commonwealth.
Id.
3 1. See infra note 46 and accompanying text.
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their choice, Bill 524 prohibits landlords from interfering with a tenant's request for installation of the system he or she prefers. Once
the tenant has requested service from a franchised operator, the
landlord may not prevent that operator from entering his premises
for the purpose of installing the system. 2 In exchange for the placement of the cables and cable equipment upon the property, the landlord is entitled to receive a statutory amount of just compensation."3
If the landlord is not satisfied with the statutory amount, Senate Bill
524 allows the landlord to bring a civil action against the cable operator to request additional compensation. 4
Mandatory access to premises statutes have been enacted in several states.3 5 When such legislation is enacted, it is usually challenged. Bill 524 is modeled upon several statutes which have been
rewritten in response to judicial recommendations. 6 The evolution of
mandatory access to premises legislation is evident in Bill 524. s 1 Although there are certain aspects of the Bill which need modification,
32.

With regard to right of access, section 503-B of Senate Bill 524 provides:
No landlord shall prohibit or otherwise prevent an operator from entering
such premises for the purposes of constructing, reconstructing, installing or servicing CATV system facilities if one or more tenants or occupants of a multiple
dwelling premises has requested such CATV services. The operator shall retain
ownership of all wiring and equipment used in any installation or upgrade of a
CATV system in multiple dwelling premises. An operator shall not provide service to or make an individual installation in an individual dwelling unit unless
permission has been given by or received from the tenant occupying the unit.
S. 524, 171st Gen. Assembly, 1987 Sess. (Printer's No. 577) § 503-B.
33. Section 506-B(a) of Senate Bill 524 provides:
A landlord shall be entitled to just compensation from the operator resulting from loss in value of his property resulting from the permanent installation
of CATV system facilities. Such compensation will be presumed to be one dollar
($I) in exchange and as compensation for the permanent installation of CATV
system facilities.
Id. at 506-B(a).
34. See infra note 91 and accompanying text. Section 507-B provides that "the Court of
Common Pleas of the county in which the multiple dwelling premises or part thereof is located
shall have venue of all actions to enforce the provisions of this article." S. 524, 171st Gen.
Assembly, 1987 Sess. (Printer's No. 577) § 507-B.
35. See supra note 9.
36. Senate Bill 524 appears to be a composite of several different state mandatory access
to premises statutes including: Connecticut CONN. GEN. STAT. ANN. § 16-333a (West Supp.
1988); Illinois, ILL. REV. STAT. ch. 24, para. 11-42-11.1 (West Supp. 1987); Massachusetts,
MAss. GEN. LAws ANN. ch. 166A § 22 (West 1976); New York, N.Y. ExEc. LAW § 828
(McKinney 1982).
37. Early legislation, such as the Florida statute declared unconstitutional, did not provide a statutory amount in payment of just compensation. Although the New Jersey statute,
N.J. STAT. ANN. § 48:5A-49 (West Supp. 1987) was not struck down as unconstitutional, the
analysis of the legislation in the state courts has resulted in the determination that: (1) just
compensation must be provided for; (2) the cable operator must indemnify the owner for any
damage caused by the installation of the cable system; and (3) a state tribunal must be made
available to the landlord who wishes to contest the statutory provisions for payment of just
compensation. All of these elements are present in Senate Bill 524.
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in general, it is crafted to meet the two-prong test which was set
forth in Loretto. 8
A.

A Public or Private Purpose?

In Loretto the Supreme Court did not address the issue of
whether the New York mandatory access to premises legislation was
a valid exercise of that state's police power.3 9 In deferring to the

state's autonomy, the Court stated that it had "no reason to question" that state's determination that the statute served a legitimate
public purpose. 0 In some states, however, mandatory access to
premises statutes have been attacked on the grounds that the true

purpose of the legislation is to benefit private cable companies. Consequently, courts in those states determined the statutes to be an unconstitutional taking of private property for private use. 4'

A state may adopt reasonable restrictions on private property so
long as the restrictions do not amount to a taking without just compensation.' 2 The regulation of property rights for the common interest is a fundamental police power of the State.'3
In Nebbia v. New York,"' the United States Supreme Court

enunciated the standard for determining the validity of an exercise
of police power in derogation of a property right. The Court held
that the fifth and fourteenth amendments do not prohibit governmental regulations for public welfare, but merely require that the
methods used by the state be consistent with the demands of due
38.

See supra text accompanying note 26.

39. See supra text accompanying note 23.
40.

Loretto, 458 U.S. at 441.

41. In Lake Louise Improvement Ass'n v. Multi Media Cablevision, Inc., No. 86
CH3961 Slip op. at II (D. III. June 20, 1986), the Circuit Court for Cook County held the
Illinois access to premises statute, which is similar to the New York statute, to be unconstitutional because it allowed for a taking of private property for private use in contravention of the
fifth amendment to the United States Constitution as well as the Illinois state constitution. The
court determined that there was insufficient state legislative intent to justify the conclusion
that the legislation served a valid public purpose. Also, the court speculated that if the regulation of cable television was of such public import, the legislature would have indicated its
importance by declaring cable television companies to be publicly regulated utilities. Id. at 16.
The Appellate Court of Illinois reversed the lower court's decision. The court was persuaded
by the testimony of several legislators who stressed the public purpose underlying Chapter 24,
paragraph 11-42-11-1 of the Illinois Revised Statutes. ILL. REV. STAT. ch. 24, para. 11-42-1 1 (1987). The court noted that case law supported the conclusion that legislation should be
presumed constitutional, especially where the validity of the public purpose of the legislation is
being questioned. Lake Louise Improvement Ass'n v. Multi Media Cablevision, Inc., 157 Iil.
App. 3d 713, 510 N.E.2d 982 (i11.App. Ct. 1987). See also Storer Cable T.V. v. Summerwinds Apartments, 493 So.2d 417 (Fla. 1986). See infra note 47.

42. See, e.g., Pruneyard Shopping Center v. Robins, 447 U.S. 74 (1980).
43.
44.

Nebbia v. New York, 291 U.S. 502 (1934).
Id.
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process. Due process, the Court said, requires only that the law shall
not be unreasonable, arbitrary, or capricious, and that the means selected shall have a real and substantial relation to the objective
sought to be obtained."'
The preamble of Senate Bill 524 does contain a statement of
public purpose. 6 Despite this expression of legislative intent, further
examination of the importance and necessity of the public purpose is
advisable. When mandatory access to premises statutes have been
successfully attacked, the usual flaw has been the failure of the legislature to make a formal finding that cable television serves a valid
public purpose.47 Therefore, it is important that the stated legislative
intent be clear and unambiguous.
The primary public purpose of Bill 524 is to assure apartment
tenants access to cable television service of a quality and cost comparable to that of residents who own their own homes. Because the
legislation may be vulnerable if the stated purpose is not sufficiently
clear, the language should be carefully crafted and consideration
should be given to whether the legislature actually intends to give
tenants a "right" to receive cable television.
While a legislative declaration of the valid public purpose of an
act is not conclusive in determining whether it is valid, that legislative declaration is entitled not only to respect, but to a prima facie
acceptance of its correctness.48 The courts have not been forthcomId. at 523-25.
The preamble to Senate Bill 524 provides:
Amending the act of April 6, 1959 (P.L. 69, No. 20), entitled "An act
relating to the rights, obligations and liabilities of landlord and tenant and of
parties dealing with them and amending, revision, changing and consolidating
the law relating thereto," providing for tenants' rights to cable television.
Recognizing that cable television has become an important medium of public communication, education and entertainment, the General Assembly finds it
to be in the public interest to assure apartment residents and other tenants of
leased residential dwellings, access to cable television service of a quality and
cost comparable to that available to residents living in personally owned dwellings. The General Assembly also finds it to be in the public interest to afford
such tenants the opportunity to obtain cable television service of their own
choice, and to prevent landlords from treating their tenants as a captive market
for the sale of television reception services selected or provided by the landlord.
S. 524, 171st Gen. Assembly, 1987 Sess. (Printer's No. 577) (Preamble).
47. See, e.g., Storer Cable T.V., 493 So.2d at 417. The court declared the Florida
mandatory access to premises legislation invalid because "the legislature made no finding that
cable television serves a 'public purpose' under Article X, section 6, of the Florida Constitution, justifying the implementation of the state's power of eminent domain .
I..."
Id. at 420.
48. See. e.g., Block v. Hirsh, 256 U.S. 135 (1921). The United States Supreme Court
reasoned that
[n]o doubt it is true that a legislative declaration of facts that are material
only as the background for enacting a rule of law, for instance, that a certain use
is a public one, may not be held conclusive by the Courts. But a declaration by a
45.
46.
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ing with any precise declaration of what constitutes a valid public
purpose. 9 The presumption of a valid public purpose is weaker
when, as here, the taking is by a private corporation endowed with
the power of eminent domain by statute, rather than a taking by the
government itself.5"

The Pennsylvania courts have taken the position that a taking
does not lose its public character simply because a private party may
benefit incidentally."1 In addition, these courts have upheld takings

when the legislature has specifically empowered a private party, such
as a housing authority, to act for the public benefit, provided that
the private party does not employ its power for the primary benefit
of a nonpublic endeavor.52 Thus, absent more specific language empowering the cable companies to act, Senate Bill 524 may be subject
to constitutional challenge as an exercise of power for the nonpublic
purpose of benefiting the cable companies.
In addition to the protection of the statutory right of access,

there are several other significant reasons for acknowledging that the
stated public purpose of Bill 524 is valid. The Bill comports with the

policy stated within the Federal Cable Communications Act, 53 which
legislature concerning public conditions that by necessity and duty it must know,
is entitled at least to great respect (citations omitted).
Id. at 154. Philadelphia Clay Co. v. York Clay Co., 241 Pa. 305, 310 (1911) (Legislature
intended to empower private company to construct a tramway for public benefit.). See also
Dorman v. Philadelphia Housing Auth., 331 Pa. 209, 222, 200 A. 834, 840-41 (1938).
49. The United States Supreme Court has taken a liberal view as to what constitutes a
public use and has held that when the appropriation subserves a large public purpose, the
taking is justified as being for a public use. Fallbrook Irrigation District v. Bradley, 164 U.S.
112, 160-64 (1896).
50. Dornan v. Philadelphia Housing Auth., 331 Pa. 209, 222, 200 A. 834, 841 (1938).
51. Riehl v. Millcreek Township Sewer Auth., 26 Pa. Commw. 70, 362 A.2d 478 (1976)
(Condemnees brought an action contesting a taking by a sewer authority arguing that only a
private contractor would benefit from the installation of a sewer line).
52. In re Pittsburgh Parking Auth., 336 Pa. 10, 786 A.2d 620 (1950) (Buildings constructed or acquired by the Parking Authority of the City of Pittsburgh were "public buildings" even though constructed by a private contracting company and partially financed by
private funding).
53. 47 U.S.C. §§ 521-59 (Supp. 111 1985). The purposes of the Act are to
(1) establish a national policy concerning cable communications; (2) . . .
encourage the growth and development of cable systems .. . ; (3) establish
guidelines for the exercise of Federal, State and local authority with respect to
the regulation of cable systems; (4) assure that cable communications provide
. . . the widest . . . diversity of

. .

. services to the public; (5) . . . protect

cable operators against unfair denials of renewal procedures...; and (6) promote competition in cable communications and minimize . . . unnecessary regulations that would impose an undue economic burden on cable systems operators.
47 U.S.C. § 521. This Act, in its final form, was the result of negotiations and compromises
between those who sought to regulate the industry, and the cable operators. It is interesting to
note that, in the original version of the Act, Congress had provided a form of national
mandatory access legislation which was proposed in § 633 and entitled "Consumer Access to
Cable Service." 47 U.S.C. § 633. Congress rejected such an attempt at national regulation,
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is an expression of congressional acceptance of the importance of
legislation that regulates the industry. The validity of the Bill is
strengthened further by recent case law stating that the cable induss
try engages in an activity that implicates first amendment interests."
In City of Los Angeles v. Preferred Communication," the
United States Supreme Court recognized that the activities in which
cable television companies engage implicate first amendment interests." The Court left no doubt that a cable television operator is a
speaker entitled to first amendment protection. Preferred Communications, Inc. had sought to provide cable television service to a particular district within Los Angeles. The city required that the company participate in an auction process to win the one franchise which
the city intended to award. Preferred challenged the auction process
as a deprivation of its first amendment rights. The United States
Court of Appeals for the Ninth Circuit held that the city could not
limit access to the cable company when the facilities, public utility
poles, are capable of accommodating more than one cable-speaker."
Affirming the decision of the Court of Appeals, the Supreme
Court based its decision on narrower grounds" and remanded the
matter back to the district court to resolve factual matters regarding
implying that this type of regulation was more properly left to state legislation. See H.R. REP.
No. 934, 98th Cong., 2d Sess. 19, reprinted in 1984 US. CODE CONG. & ADMIN. NEws 4655,
4656.
54. See, e.g., City of Los Angeles v. Preferred Communications, Inc., 476 U.S. 488
(1986); Stephenson v. Diversified Holdings Corp., No. 5144 Equity 1983 (C.P. Berks, Apr. 18,
1983), aff'd 339 Pa. Super. 626, 488 A.2d 1171 (1984) ("Today, television is America's primary and essential entertainment and information medium."). See also Tele-Communications
of Key West v. United States, 757 F.2d 1330, 1336-37 (D.C. Cir. 1985) ("Whether or not
TCI produces any original programming of its own, its activities of transmitting and packaging
programming mandate that it receive First Amendment protection."); Wilco Electronics Systems Inc. v. Davis, 50 Bucks Co. L. Rep. 243 (1987) ("The right of a cable television operator
to provide cable television services to the public is one which is protected by the First Amendment."). See also Wilco Electronics Systems, Inc. v. Davis, 51 Bucks Co. L. Rep. (1987).
55. 476 U.S. 488 (1986).
56. Id. at 494-95.
57. 754 F.2d 1396, 1411 (9th Cir. 1985).
58. The Court of Appeals for the Ninth Circuit had held that Los Angeles had violated
the first amendment by refusing to issue a franchise to more than one cable television company
when there was sufficient excess physical and economic capacity to accommodate more than
one company. 754 F.2d 1396, 1401-1405, 1411 (9th Cir. 1985). The Supreme Court, noting
that the City had attempted to justify the limitation of one franchise on the basis that more
than one cable company's wire would constitute a visual blight and safety hazard, stated:
The City has adduced essentially factual arguments to justify the restrictions on cable franchising imposed by its ordinance, but the factual assertions of
the City are disputed at least in part by the respondent. We are unwilling to
decide legal questions posed by the parties without a more thoroughly developed
record of the proceedings . .
476 U.S. 488, 494.
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the city's auction procedure." The Court did acknowledge, however,
that the activities in which cable companies engage implicate first
amendment rights and interests. 0
In light of Preferred Communications, it is reasonable to conclude that legislation which seeks to prevent a landlord from dictating to his tenants what information they will receive would serve the
valid public purpose of protecting an existing right of the tenants.
The proposition that a tenant may have a "right" to receive the
cable television of his choice was recently argued in Wilco Electronic
Systems v. Davis.6 The case amply illustrates the circumstances
which give rise to litigation involving a cable company's claim to
access to a privately owned complex, and that have prompted so
many states to enact mandatory access to premises legislation.
In Wilco, the owners of Colonial Estates, a multi-family complex, had entered into an exclusive agreement with Wilco Electronics
to provide cable television to its tenants."2 Bucks County Cablevision
System ("Bucks") claimed to have received requests from tenants to
receive their cable system, presumably because their system provided
more channels than did Wilco.6" When Bucks began installation of
its system, the owners of the complex insisted that Bucks cease the
installation. Bucks commenced an action in which it claimed that it
had been wrongfully barred from Colonial Estates. The company argued that the tenants had a first amendment right to receive the
communications of their choice and that Bucks had a first amendment right to transmit those communications. Relying upon Preferred Communications, the trial court agreed that both the tenants
and Bucks were protected by the first amendment, and that the
choice of communications must not be subject to the prior restraint
of obtaining a landlord's approval."
59.
60.
61.

476 U.S. 488 (1986).
Id. at 493.
Wilco Electronics Systems, Inc. v. Davis, 50 Bucks Co. L. Rep. 243 (1987).

62. Wilco had entered into an exclusive contract with the prior owners of Colonial Estates to provide cable television to the premises for a term of 10 years commencing on January
1, 1980 and ending December 31, 1989. The agreement also provided that Wilco and the
owner of the premises would determine the amount which the tenants would be charged in
order to receive cable services. Id. at 244.
63. Id. at 246.
64. The court wrote:
We decided that Bucks County Cablevision's right to provide cable television services to apartment dwellers was paramount to Wilco's right to maintain
the exclusive contract it had entered with Colonial Estates .

. .

. By no means

did we hold that trespassers may do as they please on another's land as long as
they are prepared to pay adequate compensation [to the landowner] .

. .

. [T]he

owners of Colonial Estates may indeed be entitled to damages, but they have not
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The Wilco decision has been certified for appeal to the Superior
Court.65 In the absence of legislation such as Bill 524, it will be interesting to see whether the court will agree that tenants do have a
first amendment right to receive cable television. 6 There is the possibility, of course, that the court may find that tenants do have a right
to receive cable television, but it may not accept the argument that
tenants must be required to receive the cable system of their choice.
Because the United States Supreme Court in Preferred Communications determined that cable television involves first amendment issues, 67 it will be interesting to see how the Superior Court interprets
Loretto, 8 which did not involve first amendment questions. The two
decisions are not easily reconciled. Inasmuch as the decision in
Loretto met with considerable disagreement, it would not be surprising if sometime in the near future the United States Supreme Court
may revisit Loretto in order to clarify the law in this area. 69
By crafting Bill 524 as an amendment to the "Tenant's Rights"
section of the Landlord and Tenant Act, 0 the legislative intent is
clearly to protect tenants from overreaching landlords by requiring
that the landlord not interfere with the tenant's choice of cable television service.7 1 To further bolster the consumer aspects of Bill 524's
public purpose, the Bill provides that a cable company may access
the private apartment complex only at the request of a tenant. 2
brought an action to protect their rights, and Wilco may not do so for them.
Wilco Electronics Systems, Inc. v. Davis, 51 Bucks Co. L. Rep. 12, 14-15 (1987).
65. Nos. 85-02307 and 85-02308 (Phila. 1987) (consolidated).
66. See, e.g., T-C Harrisburg Co. v. Sammons Communications, Inc., 107 Dauph. Co.
Rep. 411 (C.P. 1987). The court commented upon the decision in Wilco and rejected that
court's conclusion that, absent legislation, a tenant would have a first amendment right to
receive the cable television system of his choice. Analogizing cable television to any other type
of utility or service, the court said "to carry this reasoning a step forward, would a tenant who
prefers gas heat over electrical have the right to insist, against the landlord's objection, on the
installation of the former? Or could a tenant insist that another laundry service be allowed on
premises because the present one uses Maytag machines, rather than Whirlpool . . . . We do
not believe the [tenants' rights section of the Landlord and Tenant Act] intended the provision
to be without limitation." Id. at 417.
67. See supra notes 55-56 and accompanying text.
68. In Wilco, the Court reasoned, "In Loretto, no First Amendment issues were raised
to the Supreme Court. We deal here in light of the post-Loretto teachings of Preferred Communications with the First Amendment and the issues raised by requested state court enforcement of a restriction on communication." Wilco, 50 Bucks Co. L. Rep. at 248. See also supra
text accompanying notes 13-26.
69. For an exhaustive discussion of the Loretto decision, see Note, Constitutional Law
New York Cable Television Statute Works a "Taking", 29 WAYNE L. REv. 1245 (1983).
70. See supra text accompanying notes 27-31.
71. See supra note 46.
72. Senate Bill 524 does not specify what kind of "right" a tenant may have to receive
cable television, and it is not necessary that it do so. The "right," however, is probably more
akin to those rights vested by section 250.554 of the Landlord and Tenant Act, such as "the
right to invite to his apartment or dwelling unit such . . . suppliers of goods and services...

93

DICKINSON LAW REVIEW

FALL

1988

Nevertheless, it seems likely that Bill 524 will be challenged on
the ground that it is intended to benefit private cable companies. For

this reason, Bill 524 could be enhanced significantly by adding language which clearly states that tenants have the right to receive the

cable communications of their choice and that this right is not subject to the prior restraint of a landlord's approval. Although Bill 524
implies this in the preamble and stated legislative purpose, it could

be more plainly stated and represented in the procedural and substantive provisions of the Bill.
B.

Just Compensation or Damages?

In Loretto,73 the United States Supreme Court clearly ruled
that attaching cables and cable equipment on private property is a

taking for which just compensation is required."4 The Court carefully stated that its "very narrow" holding did not intend to question
the broad power of the states to impose appropriate restrictions upon

an owner's use of his property. When it remanded the matter back to
the state court to determine the proper measure of just compensa-

tion, the Court expressly stated that it rendered no opinion on the
issue of what constitutes just compensation.
The Court hinted, however, that the amount which landlords

had been receiving from the cable companies for the use of their
property may not necessarily be a proper measure of the value of the

property taken. 5 On remand, the New York Court of Appeals ruled
that the provisions of the mandatory access statute satisfied both the
state and federal constitutions." These provisions provided for a one-

time-one-dollar payment as just compensation with the possibility for
higher awards available through adjudicatory proceedings before a
7
7
state cable commission.

as he wishes . . ." 68 PA. CONS. STAT. § 250.554 (Purdon 1965 & Supp. 1987).
73. 458 U.S. 419 (1982).
74. Id. at 427.
75. Id. at 441.
76. 58 N.Y.2d 143, 446 N.E.2d 428, 459 N.Y.S.2d 743 (N.Y. 1983).
77. The court wrote:
The critical inquiry is whether the due process requirement of just compensation has been met. Where, as here, so far as the record discloses (1) the
amount receivable by any single property owner is small, (2) the damage to such
an owner's property by attachment of cable facilities relatively insignificant, (3)
Teleprompter has offered in light of the Supreme court's ruling to post a bond,
and (4) the powers of the Commission are broad enough to encompass a requirement . . . of advance payment. . . necessary to assure the adequacy of compensation as to both amount and certainty of payment . . . there is reasonable certainty that plaintiff. . . will receive just compensation for the takings ....
"
58 N.Y.2d at 148, 446 N.E.2d at 434, 459 N.Y.S.2d at 749. See also supra note 10 and text
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The fundamental principle underlying the requirement of just
compensation is one of indemnity; the landowner must be made
whole and there must be incorporated within the method a mechanism to ensure that goal.7 8 Therefore, any mandatory access to
premises bill must provide a similar mechanism to compensate the
landowner, not only for the taking of his property interest, but also
for any property damage resulting from the installation. 79 Thus, the
constitutionality of Senate Bill 524 depends upon whether its method
for determining just compensation comports with judicial standards
and due process requirements.
Senate Bill 524 provides a statutory scheme for just compensation comparable to the New York statute examined in Loretto. It
provides initially for a one dollar payment, with the availability of
additional compensation should the landlord object to that payment.80 The Bill, however, differs from the New York statute in several notable respects. These changes simultaneously enhance it as
well as make it more vulnerable to constitutional challenge.
Bill 524 differs from the New York statute by defining just
compensation in terms of the "loss of value" 81 of the property which
results from the installation of the cable, and it sets that loss of value
at the one dollar amount. If a landlord believes that the decrease in
value of his property exceeds one dollar, he may request a redetermination of the amount in the court of common pleas of the county in
which the premises are located.82 There are certain procedural requirements which must be met, however, before the action may be
brought. Upon receiving notice that the cable company intends to
access his premises, the landlord must notify the cable company in
writing within twenty days8" that he demands a greater amount of
accompanying notes 22-25.
78. Township of Chester v. Commonwealth, 495 Pa. 369, 433 A.2d 1353 (1981).
79. See, e.g., Storer Cable T.V., 493 So.2d 417 (Fla. 1986). The court struck as uncon-

stitutional the Florida Mandatory Access to Premises legislation which required that cable
operators reimburse landlords only for any costs, expenses or property damage incurred as a
result of the installation of the cable. The court held that the provision as written provided
only for reimbursement for damages, but not for payment of just compensation. Id. at 419.
80. S. 524, 171st Gen. Assembly, 1987 Sess. (Printer's No. 577) § 506-B(a), (b).
81. Section 506-B(d) states: "In determining the damages to any landlord in an action
under this provision, compensation shall be measured by the loss in value of the landlord's
property and there shall be deducted therefrom an amount representing any increase in value
of such property occurring by reason of the installation of CATV system facilities." S. 524,
171st Gen. Assembly, 1987 Sess. (Printer's No. 577) § 506-B(d).
82. Id. at § 506-B(b), 507-B.
83. Id. at § 506-B(b)(I). Although Bill 524 provides that the landlord must notify the
cable company of its request for greater compensation within twenty (20) days of his notification that the operator intends to construct the facilities on the premises, there is no provision in
the Bill that the cable company must notify the landlord of its intention to access the property.
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compensation than one dollar. He also must inform the cable company in writing of the specific amount he will claim as
compensation. 8"
In the event these first two requirements are met by the landlord, the cable operator then has sixty days to decide whether he will
agree to pay the amount claimed. 85 Meanwhile, this process does not
inhibit the cable company from proceeding with the installation of
the cable.86 If the cable company does not respond within sixty days,
the landowner may commence a civil action. The landowner must
commence the action within six months from the date of his written
notice of exception to the one dollar payment for just
compensation. 7
Once the action is brought, a landowner must overcome the presumption of reasonable compensation of one dollar by producing evidence that he has a specific alternative use for the space occupied by
the cable company equipment, and that the prevention of that alternative use has caused him a monetary loss.88 He is also free to show
that the installation of the cable television system has resulted in a
loss in value of his premises."
The obvious problem with this method of guarantying just compensation is that it appears to be weighted heavily in favor of the
cable company. There is a presumption that, unless the landlord objects in writing within twenty days of notice to install, he is satisfied
that one dollar will be sufficient compensation. "° The other time
84. Id. at § 506-B(b)(2).
85. Id. at § 506-B(b)(3).
86. Id. at § 504-B. Section 504-B provides:
Neither the giving of a notice as described in Section 506-B, nor the assertion of a specific claim, nor the initiation of legal action to enforce such claim,
shall delay or impair the right of an operator to construct, reconstruct, install or
repair CATV system facilities and maintain the CATV services.
S. 524, 171st Gen. Assembly, 1987 Sess. (Printer's No. 577) § 504-B.
87. Id. at § 506-B(b)(4), (5).
88. Id. at § 506-B(c).
89. Id. The requirement in Senate Bill 524 that the landlord must carry the burden of
proving loss by virtue of the installation of the cable system in order to exercise his right to
just compensation seems to make the right illusory. One has to wonder how, and by whom,
that amount will be calculated and proven. As the Supreme Court explained in Loretto,
[A]n owner suffers a special kind of injury when a stranger directly invades
and occupies the owner's property . . . . [Piroperty law has long protected an
owner's expectation that he will be relatively undisturbed at least in the possession of his property. To require . . . that the owner permit another to exercise
complete dominion literally adds insult to injury. Furthermore, such an occupation is qualitatively more severe than a regulation of the use of property, even a
regulation that imposes affirmative duties on the owner, since the owner may
have no control over the timing, extent, or nature of the invasion.
458 U.S. at 435 (emphasis added) (citations omitted).
90. Id. at § 506-B(b)(1). For example, a landlord must file his notification with the
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frames clearly favor the cable company as well.

The Bill's provision that judicial proceedings may be brought to
determine just compensation is one of its strongest features.9" A federal court struck down a statute similar to the New York statute
precisely because it provided for an administrative agency instead of
a court to conduct the proceeding.92 The decision of a three-judge
panel of the Eleventh Circuit Court of Appeals in Florida Power
Corp. v. F.C.C. held that the determination of what is just compensation is exclusively a judicial function which the legislative branch
may neither perform itself nor delegate to an administrative
agency.93 Although the effect of this holding has yet to be clarified
by a higher court, 94 it appears that a mandatory access bill will be
vulnerable to attack if it prescribes a formula for fixing just compensation which does not provide for ultimate determination by a judicial body. Because Bill 524 prescribes that the ultimate determination of just compensation is a judicial function, it may well survive a
constitutional challenge of this nature.9 '
cable operator requesting greater than the statutory one dollar compensation within twenty
days of the date he becomes aware that the cable operator intends to access his property,
otherwise Section 506-B(b)(i) requires that it will be presumed the landlord does not intend to
claim a sum in excess of that amount. As a practical matter, because the Bill does not require
the cable operator to notify the landlord of his intention to install cable, it would be nearly
impossible to measure the 20 days because the date that notice actually was made would not
always be a matter of record. Also, although the cable operator may proceed to install the
cable pursuant to Section 504-B, regardless of the necessity for additional proceedings to determine just compensation, it is still incumbent upon the landlord to institute action within a
six-month time frame. However, Sections 506-B(b)(2) through 506-B(b)(5) first require that,
after the landlord notifies the operator that he claims additional compensation, the operator
has sixty days, or approximately two months, to respond. Only at the expiration of this sixty
day period may the landlord institute civil proceedings pursuant to 506-B(b)(4). Section 506B(b)(5) requires that the civil action be brought no later than six months after the landlord's
request for specific additional compensation. The net effect of these sections, then, is that if the
operator does not respond favorably to the landlord's request (the very action or inaction which
would impel the landlord to bring suit), the net time frame is reduced to only four months in
which the landlord can institute proceedings.
91. The presumption is that if the statutory mechanism does not provide for proper compensation of a property owner then the safeguard of alternative civil action will adequately
ensure that each landowner will receive benefit of due process.
92. Florida Power Corp. v. F.C.C., 772 F.2d 1537 (11th Cir. 1985), aftid, U.S.
107 S.Ct. 1107 (1987).
93. Id.
94. The United States Supreme Court reviewed the decision, but it did not reach the
issue of whether determination of just compensation is solely a judicial function. F.C.C. v.
Florida Power Corp., - U.S. , 107 S. Ct. 1107 (1987).
95. See Florida Power Corp. v. F.C.C., 772 F.2d 1537 (11th Cir. 1985) aftid, U.S.
-,
107 S. Ct. 1107 (1987). The case involved Florida Power Corporation's claim against
the F.C.C. for a higher amount of just compensation for a taking of its pole attachment facilities than that prescribed by an F.C.C. binding rule. The Corporation maintained that the
compensation provided for under the rule amounted to less than one-third of the market rate
for pole attachments. The Court of Appeals held that the F.C.C.'s binding rule violated the
fifth amendment because the determination of just compensation was exclusively a judicial
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A weak aspect of the Bill is the provision requiring a bond to
ensure payment of just compensation if the landlord objects to the
one dollar amount. 98 As the court pointed out in Lake Louise Improvement Ass'n v. Multi Media Cablevision of Oaklawn, Inc.,97 a

case involving the constitutionality of the Illinois mandatory access
law, a provision which provides for the bond only after objection has
been made by the landlord may violate due process. When the con-

demnor is a governmental body, it is presumed capable of appropriating monies to guarantee payment of future compensation. When
the condemnor is a private entity, as in the case of a cable operator,
there is a greater vulnerability to attack on the grounds that due

process has not been guaranteed, 8 especially when the mandatory
access statute does not specifically delegate eminent domain powers

to that entity."9 Because the guaranty of just compensation is so crucial to the consideration of the Bill's constitutionality, it seems a minor change to require that a cable company post bond for every potential taking.
Furthermore, the Bill requires that a landlord institute the judicatory proceedings to determine what compensation he shall receive.

Although the Bill purports that it should be construed to be "in accordance with the procedures set forth in the

. .

. 'Eminent Domain

function, and for the legislature to constitute itself as judge in a taking issue where the legislature is the entity doing the taking "offends the most fundamental principles of natural justice."
772 F.2d at 1546. The court relied on Monongahela Navigation Co. v. United States, 148 U.S.
312 (1883). But compare Blanchetti v. Connecticut Gen. Ins. Corp., 419 U.S. 102 (1974)
which hold that Monongahela did not state that determination of just compensation is a purely
judicial function, but rather it held that the legislature may properly prescribe what constitutes
just compensation in particular circumstances so long as the judiciary is "ultimately entrusted"
with the determination. Id. at 151 n.39.
96. S. 524, 171st Gen. Assembly, 1987 Sess. (Printer's No. 577) § 506-B(b)(6). In
Loretto, upon remand by the United States Supreme Court, the New York Court of Appeals,
in determining whether the due process requirement of just compensation had been met, emphasized that Teleprompter had posted a bond as evidence that just compensation could be
guaranteed. Loretto, 58 N.Y.2d at 148, 446 N.E.2d at 434, 459 N.Y.S.2d at 749 (1983).
97. No. 86-Ch, 3961 slip op. (D. III. June 20, 1986), rev'd 157 Ill. App. 3d 713, 510
N.E.2d 982 (1987).
98. See, e.g., United States v. Meyer, 13 F.2d 3?7 (7th Cir. 1940). In this case, the
court held that private property can be taken before compensation is paid when the taking is
authorized by the legislature, on the theory that the legislature itself has appropriated funds
and therefore adequate security is assured. That is not the case, however, where the cable
operator is charged with the responsibility of paying compensation as provided in Senate Bill
524.
99. In Princeton Cablevision, Inc. v. Union Valley Corp., 195 N.J. Super. 257, 478 A.2d
1234 (1983), the court upheld New Jersey's access to premises law by performing in its own
words "judicial surgery" to insure that the law would guarantee that the landowner would
receive just compensation. In that state, however, cable television is regulated by the Board of
Public Utility Commissioners which, as an arm of the government, impliedly guarantees payment. There is no similar Pennsylvania Cable Commission or public utility protection provided
by Senate Bill 524.
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Code' to the extent that such is not inconsistent [with the Bill],"100 it

necessarily must be considered whether such a provision can be consistent with the fundamental principles underlying that Code. Essentially, mandatory access to premises legislation is simply a variation
of eminent domain law. Any analysis must consider the legislation's
impact upon the law of eminent domain. 1"'
In its present form, Bill 524 authorizes a "quick take" of a
landowner's property interest. Does the stated legislative intent of
Bill 524 sufficiently justify the endowment of a private cable television company with the authority to "take" a property interest prior
to any hearing on the issue, no matter how devoid of monetary value
the property taken may be as a purely economic matter? It is especially difficult to accede to this proposition because, with minor exceptions regarding franchising and pole attachments, the cable industry is not subject to the state regulation applicable to other
entities specifically delegated eminent domain powers. 02
Bill 524 requires that the cable company cannot provide its services unless it has been specifically requested to provide the service
by the tenant. It appears that the senators proposing the Bill do not
know whether they have delegated an eminent domain power to the
cable companies. Without some additional consideration given to this
matter, the Bill may not be able to survive a constitutional challenge.
IV.

Recommendations

Most tenants of large apartment complexes probably would
agree that mandatory access to premises legislation is a good thing.
Many such tenants resent that no choice of cable television service is
available to them. Moreover, they undoubtedly are, in many circum100. Senate Bill 524 inevitably raises the question of whether the legislature actually
intended Bill 524 to authorize cable television operators to take private property. If it does
authorize them to take private property, then the necessity for posting bond before the taking
occurs is less important because it is presumed that the legislature must guarantee the compensation. See, e.g., Rollins Cablevue, Inc. v. Saienni Enters., 633 F. Supp. 1315 (D. Del.
1986). The court found an implied right of access in the Delaware cable franchising statute
which provided for condemnation under power of eminent domain. But see Greater Worcester
Cablevision, Inc. v. Carabetta Enters., Util. L. Rep. (CCH)
24,886 (D. Mass. Nov. 20,
1985) (refusing to construe the statute in question as having implied eminent domain powers).
101. See 1964 Pa. Laws P.L. 84, No. 6.
102. Section 505-B(e) provides that "[tihe procedure in an action to recover compensation under this section shall be in accordance with the procedures set forth in . . .the 'Eminent Domain Code,' to the extent that such act is not inconsistent with this section." S. 524,
171st Gen. Assembly, 1987 Sess. (Printer's No. 577) § 505-B(e). Although a discussion of the
bill's impact on the Eminent Domain Code is beyond the scope of this Comment, it is important to note that under that Code, the entity seeking to take property must post bond, give
notice and, notably, it is the party doing the taking that must institute the proceedings in
court, even if the landowner does not request greater compensation.
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stances, paying higher prices for cable television than are home owners because the tenants are subsidizing the fee to the landlord for the
exclusive servicing contract.103
Although the stated intent of the Bill is commendable, it does
have several flaws which suggest that, despite the Bill's apparent
consumer orientation, it may weigh too heavily in favor of the cable
companies. Were the Bill to be approved as it is currently written, it
would most likely be challenged, perhaps successfully, by a strong
landlord lobby. The Bill would be stronger if it more forcefully de-

clared its valid consumer purposes and if it more adequately protected the rights of property owners as well. The following are rec-

ommendations to improve Senate Bill 524:
1. The Bill will benefit from a more strongly stated legislative
intent. If the legislature intends that tenants should have a right to
choose which cable television service they receive, then the language
should be drafted to more plainly state that intent. Moreover, consideration should be given to whether tenants must have a right to

receive cable television comparable in cost and quality to that available to homeowners, or whether they simply must be given a right to
receive the cable company of their choice.'" If the latter is the case,
then the present Bill's definition of cable television must be recog-

nized. As written, the Bill only provides for access of cable television

which is transmitted via cables; 0 5 many cable stations, however, are
103. The higher prices paid by tenants for cable television, as compared to homeowners,
is one factor which prompted the New Jersey legislature to enact mandatory access to premises legislation. The stated legislative purpose of New Jersey's access to premises law is to
regulate conduct of the landowners to prevent them from exacting an excessive price from
tenants; its purpose is to bar the entity controlling access from improperly exacting tribute.
Princeton Cablevision, 195 N.J. Super. at 267, 478 A.2d at 1239. Two months after Senate
Bill 524 was introduced into the Pennsylvania General Assembly, another bill was introduced
which would prohibit a landlord from charging a tenant more than the actual cost of cable
television. S. No. 828, 171st Gen. Assembly, 1987 Sess. (Printer's No. 993).
104. The New Jersey State Superior Court, Chancery Division, discussed this issue with
respect to that state's mandatory access to premises law. Relying on the Federal Communications Commission decision in In re Earth Satellite Communications, Inc., 95 F.C.C.2d 1223
(1983), the court determined that the New Jersey legislature intended to encourage competition among developing cable technologies, and contemplated that there would be competition
within one apartment house. Princeton Cablevision, 195 N.J. Super. at 267-68, 478 A.2d at
1239.
105. S. 524, 171st Gen. Assembly, 1987 Sess. (Printer's No. 577) § 501-B(l). Bill 524
provides that only franchised cable operators may access premises under the provisions of the
Bill. There are two types of cable operators. CATV operators transmit via cable wires and are
required by the Federal Cable Act to be franchised. SMATV operators transmit via satellite
and are not required to be franchised. The Bill effectively excludes the SMATV operators,
then, from gaining mandatory access. Some SMATV companies have brought suit in jurisdictions which have mandatory access to premises legislation similar to Bill 524 alleging violations of the equal protection clause of the fourteenth amendment. See Direct Satellite Communications, Inc. v. Board of Public Utils., No. 84-4990, slip op. (D.N.J. 1985); Greater
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presently transmitted via microwave. If it is the intention of the leg-

islature to give tenants a right to receive cable television of their
choice, then obviously this other type of cable company must be included within the Act.
2. The Bill as currently written does not require the cable company to notify the landlord of its intention of gaining access to the
apartment complex. A better solution would be to require the cable
company to give the landlord such notice as well as a copy of the Act
before the company is permitted to begin installation. 100 This will
insure that the landlord is made aware of his right to be compensated for the taking of his property interest.
3. A provision that a bond be posted for each installation requiring compensation for a taking is the best protection for the Bill
against a fifth amendment challenge. The only other apparent option
available is to bring the cable industry formally into regulatory status by having the industry declared a public utility. Given that alternative, it seems likely that the cable industry would prefer the relative inconvenience of posting bond.
4. There remains some question whether a mandatory access to
premises statute that does not specifically endow the cable company
with eminent domain powers can survive an attack by a landlord
lobby. A stronger legislative intent, which specifically delegates the
power, as well as a requirement of posting bond, should adequately
address this problem by ensuring that landowners will receive just
compensation.
5. Several provisions in the Bill which require the landlord to
fulfill notice requirements within specific time frames appear to be
unduly biased in favor of the cable company. For example, a landlord is presumed to have acquiesced to the one dollar just compensation payment unless the landlord notifies the cable company that he
intends to request larger compensation. 10 This notice from the landlord to the cable company, however, must occur within twenty days
Worcester Cablevision, Inc. v. Carabetta Enters., Util. L. Rep. (CCH) 24,886 (D. Mass.
Nov. 20, 1985).
106. The Eminent Domain Code requires the party who does the taking to give the
property owner a specific reference to the statute, article and section under which the action is
authorized.
107. Section 506-B(b)(I) provides in pertinent part that
unless such written notice is given by the landlord to the operator within
such twenty day period, it will be presumed conclusively that the landlord does
not claim or intend to require the payment of a sum in excess of a one-time
payment of one dollar ($I) in exchange and as compensation for the permanent
installation of the CATV system.
S. 524, 171st Gen. Assembly, 1987 Sess. (Printer's No. 577) § 506-B(b)(1).
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after receiving the notification from the cable company that it intended to install the cable equipment. 08 After receiving from the
landlord the specific compensation requested, the cable company
then has thirty days to decide whether the company intends to meet
the landlord's demands.' 09 Furthermore, the landlord may not institute civil action to assure just compensation until sixty days after he
gives notice to the cable compdny of his request for additional
amounts." 1 These time frames could be adjusted to be more fair to
the landlord.
6. The Bill makes a reasonable attempt to define the framework
by which the court must determine the amount of just compensation
due the landlord."' Mandatory access legislation in other states has
been attacked on the grounds that the statute does not specifically
distinguish between reimbursable damages for harm caused to the
premises during installation, and amounts to be paid in just compensation for the taking." 2 The language of that portion of the Bill
should be rewritten to clearly distinguish between payments for
damages and payments for just compensation.
As currently written, the Bill requires that any damages for
harm resulting from installation must be adjusted to take into account any increase in value to the property by virtue of the installation of the system."' As a practical matter, whatever increase in
value that results from the installation will be very difficult to measure. Furthermore, this language can be construed as an unreasonable attempt to limit the amount of damages which the landlord will
receive as a result of a factor that cannot be proven. A simple
method providing one payment for reimbursement of damages and
another payment for just compensation is more fair to the landlord
and eliminates a potentially weak aspect of the Bill. Perhaps the language can be rewritten to require that, when the landlord requests
an additional amount for just compensation, such amount is determined by comparing the fair market value of the premises immedi108.
109.
110.

Id.
Id. at § 506-B(b)(2), (3).
Id. at § 506-B(b)(4).

IIl. See supra text accompanying notes 78-96.
112. See, e.g., Greater Worcester Cablevision, Inc. v. Carabetta Enters., Util. L. Rep.
(CCH) T 24,886 (D. Mass. Nov. 20, 1985). The court would not construe "compensation for
damages to property" to mean payment for just compensation for the taking of the property.
113. S. 524, 171st Gen. Assembly, 1987 Sess. (Printer's No. 577) § 506-B(d). This section probably is meant to comport with the principle that just compensation is usually determined by comparing the fair market value of the property immediately prior to the taking with
the fair market value of the property immediately after the taking. See, e.g., Commonwealth v.
Fake, 45 Pa. Commw. 46, 405 A.2d 971 (1979).
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ately before the installation, with the fair market value after the installation. This is not only equitable, but it comports with established
Pennsylvania eminent domain law. 14
V.

Conclusion

The sheer volume of litigation which results from the clash between cable companies and owners of large apartment complexes
suggests that some kind of statutory regulation of the matter is prudent. Cable television has been in existence for nearly twenty years.
Many of the first exclusive contract agreements between the complex
owners and the original cable suppliers are reaching the end of their
term. In the meantime, many new cable companies have been
franchised or are transmitting via satellite and most likely will be
ready to compete for these exclusive contracts. The amount of litigation will only increase.
A bill which effectively provides that tenants will receive cable
television of the quality and cost comparable to homeowners, and
which makes adequate provision that the landlord receive just compensation, will eliminate some of this expected litigation. Mandatory
access to premises legislation will determine the framework for such
proceedings, and will establish priorities by which courts can fashion
an equitable solution to these contests.
Whatever avenue the legislature chooses, it will inevitably face
a difficult process in getting such legislation through the General Assembly. Mandatory access to premises is an issue which has and will
continue to provoke considerable debate. Although a solution to the
problem requires making some difficult choices and allocations, such
a solution is not impossible, and the thoroughness of the version of
Bill 524 currently in committee is proof of this. With minor changes,
legislation can be produced which should survive constitutional
challenge.
It is likely that no mandatory access to premises law will satisfy
most landlords. Moreover, there is a good chance that the cable companies also will not be fully satisfied. If the competing interests of
these two groups balance each other out, however, it is possible that
legislation truly benefiting the tenant consumer can be enacted.
MargaretM. Yenkowski

114.

See, e.g., Fake, 45 Pa. Commw. 46, 405 A.2d 971.

